rule when Congress had delegated to it the authority to do so. 7 And because courts accorded these rules the force of law, 8 agencies had to follow notice and comment procedures in adopting them. 9 This congruence of content, authority, and procedure has gradually fallen out of balance. First, there has always been doubt whether one could reliably tell the difference between a rule that interpreted a statute and one that extrapolated from the statute.l° Furthermore, courts have begun to recognize that Congress sometimes implicitly delegates authority to make rules with legislative effect.l' Implicit delegations mean one cannot depend on the express terms of the statute to decide if rules promulgated to implement it have legislative effect. Finally, and most recently, the United States Court of Appeals for the District of Columbia Circuit has indicated that the procedure an agency follows in promulgating a rule does not control whether the rule has legislative effect.1 2 In General Motors Corp. v. Ruckelshaus, ' 3 and Arrow Air, Inc. v. Dole, 1 4 the District of Columbia Circuit gave legislative effect to interpretative rules adopted without notice and comment procedures.
In further blurring the distinction between legislative and interpretative rules, General Motors and Arrow Air confront agencies with a dilemma. Following notice and comment procedures only ensures that a rule will have legislative effect if Congress has explicitly or implicitly delegated authority to make such rules.' 5 Implicit delegations may be difficult to discern.1 6 If Congress has made an implicit delegation, notice and comment procedures may not be necessary to givre the rule legislative effect. Thus, an agency cannot know with any certainty the sort of rule it has created until after the rule reaches the courts.
This article examines how the line between legislative and interpretative rules became blurred and a class of interpretative rules with legisla-7. See, e-g., id. at 424 n.8 (distinguishing agency acting as delegate of legislative power from agency interpreting statute as part of its administrative function).
8. See, e.g., United States v. Mersky, 361 U.S. 431, 437-38 (1960) (rules created pursuant to statutory authority "have the force of law"). 11. See infra notes 48-52 and accompanying text. 12. See infra note 50. 13. 742 F.2d 1561, 1564-67 (D.C. Cir. 1984 ) (en banc), cert denied, 105 S. Ct. 2153 Ct. (1985 . [Vol. 1986:346 tive effect was born. 1 7 It suggests how agencies can determine when Congress has implicitly delegated to them the authority to make legislative rules. 18 Finally, it proposes a way of restoring the match of procedure with authority that once distinguished interpretative rules from legislative ones: If the agency wishes legislative effect for a construction eligible for such effect, the rule must be adopted following notice to and participation by the public; if the agency does not provide for public participation, the rule will have only the authority and receive only the deference Ifistorically due interpretative rules.
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I. THE GENESIS AND STATUS OF INTERPRETATIVE RULES WITH LEGISLATIVE EFFECT
A. The Historical Distinction.
A fundamental distinction in rules promulgated by administrative agencies is that drawn between legislative rules and interpretative rules.
While the two classes are generally recognized, there is not general accord on how they should be defined. 19 Professor Davis explains the difference in terms of authority: "A legislative rule is the product of an exercise of delegated legislative power to make law through rules. An interpretative rule is any rule an agency issues without exercising delegated legislative power to make law through rules." 20 Professor Schwartz uses different terminology and also defines the classes slightly differently, distinguishing them not only in terms of authority but also in terms of content:
17. Courts have not recognized the discrete class "interpretative rule with legislative effect." In fact, the opinions that address this class of rules analyze them as if they were legislative rules and give them the controlling effect of such rules but fail to impose the rulemaking procedure required for legislative rules by 5 U.S.C. § 553(b). An exception to the courts' typical treatment occurred in General Motors Corp. v. Ruckelshaus, 742 F.2d 1561 (D.C. Cir. 1984 ) (en banc), cert. denied, 105 S. Ct. 2153 Ct. (1985 , in which the rule was specifically held to be interpretative and yet given the controlling effect of a legislative rule, id. at 1564-67, and in Arrow Air, Inc. v. Dole, 784 F.2d 1118, 1122-26 (D.C. Cir. 1986 ); see also infra note 50 (discussing General Motors and Arrow Air).
For further discussion of the appropriateness of the label and whether the rules in question should actually be viewed as legislative, see infra notes 122, 206-11 and accompanying text. Cir. 1986 ) (listing as "general principles" the agency's label for the rule, the general language of the rule, whether the rule merely restates duties created by statute, whether the policy expressed in the rule has been consistently followed by the agency, and whether the agency's intent or the practical impact of the rule is to create new law, rights, or duties).
20. 2 K. DAVIS, supra note 1, § 7:8, at 36 (emphasis added).
Substantive rules are issued pursuant to statutory authority and implement the statute; they create law just as the statute itself does, by changing existing rights and obligations. An interpretive rule is a clarification or explanation of existing laws or regulations, rather than a substantive modification of them. Interpretive rules are statements as to what the agency thinks a statute or regulation means; they are statements issued to advise the public of the agency's construction of the law it administers.
2 1
Schwartz's class of substantive rules appears coextensive with Davis's class of legislative rules. The definition Schwartz offers for interpretive rules, however, seems to extend only to a subclass of Davis's interpretative rules.
22
The difference between Schwartz's and Davis's definitions should not cause much difficulty, because the definitions are of different terms. The Attorney General's Manual, 2 3 however, tracks Schwartz's definitional scheme but, as do Davis 24 and the Administrative Procedure Act (the "APA" or the "Act"), 25 uses "interpretative" rather than "interpretive." The Manual defines substantive rules as "rules, other than organizational or procedural . . ., issued by an agency pursuant to statutory authority and which implement the statute . . .;26 it defines interpretative rules as "rules or statements issued by an agency to advise the public of the agency's construction of the statutes and rules which it administers." 27 Thus, it defines interpretative rules and legislative rules in terms of content and authority.
All three definitional schemes either state or imply that the issuance of interpretative rules is beyond the agency's explicitly delegated authority. 28 Interpretative rulemaking, nonetheless, is a practical necessity. 21 . B. SCHWARTz, ADMINISTRATIVE LAW § 4.6, at 158-59 (2d ed. 1984) (footnotes omitted) (emphasis added).
22. Professor Davis does point out that "interpretative" might be misleading when an agency is not in fact interpreting anything. He appears, however, to limit the term to instances in which the agency gives meaning to a statute either by defining words and phrases or by filling gaps in the statute. See 2 K. DAVIS, supra note 1, § 7:11, at 56 ("When an administrator either gives meaning to a statute or answers a question that cannot be answered by finding the meaning in the statute, and when he states in general terms what he is doing, the statement is called 'an interpretative rule,' whether or not anything is in fact interpreted.").
UNITED STATES DEP'T OF JUSTICE, ATTORNEY GENERAL'S MANUAL ON THE ADMINIS-TRATIVE PROCEDURE ACT (1947) [hereinafter ATTORNEY GENERAL'S MANUAL].
24. See supra note 20 and accompanying text.
5 U.S.C. § § 551-706 (1982); see id. § 553(b)(3)(A) (exempting interpretative rules from notice and comment requirements).
26. ATTORNEY GENERAL'S MANUAL, supra note 23, at 30 n.3. 27. Id. 28. Professor Davis's definition of an interpretative rule, see supra text accompanying note 20, expressly states that it is issued without delegated authority; as much is negatively implied in Professor Schwartz's definitions of interpretative and substantive rules, supra text accompanying note 21, and in those of the Attorney General's Manual, supra text accompanying notes 26 and 27. But cf.
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HeinOnline --1986 Duke L.J. 349 1986 DUKE LAW JOURNAL "When Congress enacts a statute and assigns the administration of it to an agency, the agency encounters questions the statute does not answer and the agency must answer them. The agency heads must instruct their staffs what to do about such questions, and the instructions are interpretative rules." '29 Thus, while legislative rules grant new rights and impose new obligations, interpretative rules merely explain the rights and obligations already created, albeit in masked form, by the statute. 30 Traditionally, the most important result of distinguishing interpretative from legislative rules on the basis of whether they were promulgated pursuant to delegated authority was that the courts accorded differing effect to the two types. 3 1 "[V]alid legislative rules have about the same effect as valid statutes and are therefore binding on courts, but ... the courts in varying degrees refrain from substituting judgment as to the content of interpretative rules." '32 Thus, legislative rules may be set aside only if "arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law... [or] in excess of statutory jurisdiction, authority, or limitations, or short of statutory right." ' 33 Historically, however, "a court is not required to give effect to an interpretative regulation. Varying degrees of deference are accorded to administrative interpretations, based on such factors as the timing and consistency of the agency's position, and the nature of its expertise." '3 4 Although the factors that lead a court to grant deference to interpretative rules have been spelled out, how the degree of deference relates to the presence, absence, or salience of these factors remains unclear. 35 Clarifying that standard of deference, Morton v. Ruiz, 415 U.S. 199, 231 (1974) ("The power of an administrative agency to administer a congressionally created and funded program necessarily requires the formulation of policy and the making of rules to fill any gap left, implicitly or explicitly by Congress.").
29. 2 K. DAVIS, supra note 1, § 7:11, at 55; see also 
INTERPRETATIVE RULES
however, is not the goal of this article. Rather, the article examines the origin of those rules that appear to be interpretative insofar as they may be promulgated without notice and comment rulemaking and they construe congressional enactments, but which appear to have legislative effect and thus may only be set aside under the far stricter "arbitrary and capricious" standard.
36
The legislative/interpretative distinction is of relatively recent vintage, as is the recognition of legislative rulemaking authority generally. As late as 1932, the Supreme Court was able to state: "That the legislative power of Congress cannot be delegated is, of course, clear." ' 37 Professor Davis, however, traces the rise of legislative rules to 1911,38 when the Supreme Court decided United States v. Grimaud. 39 In upholding regulations promulgated by the Secretary of Agriculture controlling the grazing of sheep in forest preserves, the Court stated, " [W] hen Congress has legislated and indicated its will, it could give to those who were to act under such general provisions 'power to fill up the details' by the establishment of administrative rules and regulations. . . ."4 This statement obviously contradicted the anti-delegation view that the Court expressed in 1932, and the tension persisted until the discrepancy was resolved by a 1940 case, 41 after which " [t] he way was open for agreeing that administrative rules may have force of law, and that the content of the rules may be administratively determined." 42 The recognition of interpretative rulemaking "authority" appears to have been less controversial, since that "authority" was not really a grant of power. At its base is the need of the administrative agency to say what courts. A court which finds substitution of its judgment to be desirable always has power to substitute judgment for that of the agency in determining the content of interpretative rules.
Unquestionably one of the most important factors in each decision on what weight to give an interpretative rule is the degree of judicial agreement or disagreement with the rule. 2 K. DAvis, supra note 1, § 7:13, at 59-60.
36. Normally, an agency rule would be arbitrary and capricious if the agency has relied on factors which Congress has not intended it to consider, entirely failed to consider an important aspect of the problem, offered an explanation for its decision that runs counter to the evidence before the agency, or is so implausible that it could not be ascribed to a difference in view or the product of agency expertise. Motor Vehicle Mfrs. Ass'n v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 (1983 
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it believes the law is and how that belief will guide its actions. 43 The Court considered such interpretative rules in Skidmore v. Swift & Co.,44 stating:
We consider that the rulings, interpretations and opinions of the Administrator under this Act, while not controlling upon the courts by reason of their authority, do constitute a body of experience and informed judgment to which courts and litigants may properly resort for guidance. The weight of such a judgment in a particular case will depend upon the thoroughness evident in its consideration, the validity of its reasoning, its consistency with earlier and later pronouncements, and all those factors which give it power to persuade, if lacking power to control.
45
Since the interpretative rule had no binding authority, and none of the three coordinate branches had delegated any of its power, there would be little cause for controversy. As legislative rulemaking authority grew, the distinction between legislative and interpretative rules became more important. The difference in their binding effect on the courts and on the rights of individuals became reflected in the differences in the procedures required in their adoption. Legislative rulemaking requires notice of the proposed rule in the Federal Register and an opportunity for interested persons to participate in the rulemaking through submission of written or oral comment or argument; 4 6 interpretative rulemaking lacks these notice and comment requirements. 4 7 In summary, administrative law came to recognize interpretative rules as ones that clarified statutory rights and duties, were promulgated pursuant to an agency's inherent authority to express what it believed the statute meant, and were due varying degrees of deference from reviewing courts. It conceived of legislative rules as ones that expressed new rights and duties through the agency's exercise of delegated legislative authority and that were due the respect afforded to other laws by reviewing courts.
B. The Distinction Blurred.
In the past decade, the distinction has become blurred. Congress, the courts have found, may delegate the authority to interpret statutes, 43 . See supra notes 28-30 and accompanying text. This justification rests on the view that interpretative rules are interpretive. The tension between that view and the Davis definition-a rule promulgated without exercising delegated legislative authority, see supra text accompanying note 20-did not exist until the advent of interpretative rules with legislative effect-rules that are interpretive but are issued pursuant to delegated legislative authority.
44 
50.
Granting legislative effect to rules that construe statutory terms raises the interesting question whether these agency constructions remain interpretative rules or should instead be considered legislative rules. Indeed, nothing in Batterton suggests that the Court viewed the rule as anything but legislative. Moreover, under Davis's distinction, see supra text accompanying note 20, the rule would be legislative, since the construction is "the product of an exercise of delegated legislative power." Although one may argue that this power is not "to make law through rules" but rather is a power to say what the law enacted by Congress means, the difference where Congress has left a gap and authorized its filling is semantic. Given the authoritative effect of rules, perhaps it is more appropriate to consider them legislative and require the notice and comment procedures of 5 U.S.C. § 553 in their adoption. See infra notes 207-11 and accompanying text.
The Commission to designate the number, location, dimensions, and attachment of these ladders. The Court held that the ladder on which the plaintiff had been injured was not defective because it comported with the regulations in force and "[ihe regulation having been made by the commission in pursuance of constitutional statutory authority ... has the same force as though prescribed in terms by the statute." Scarlett, 300 U.S. at 474.
The cases the Court cited clearly supported its conclusion. Batterton, then, was not a departure from earlier law, nor did it represent a novel conclusion. It did, however, present a particularly clear statement of the law in this area and became the precedential basis for further application of the principle. See the Court continued to assert the primacy of the judiciary in construing statutes 5 4 in those instances in which the authority to construe the statute had not been delegated to the agency by Congress. 5 After its decision in Batterton, the Court also expanded the area of delegated authority by recognizing the potential for implicit delegation. In Morton v. Ruiz, 56 the major issue was not the authority to promulgate rules but rather the responsibilities that accompany such authority. As part of its analysis, however, the Court stated, "The power of an administrative agency to administer a congressionally created and funded pro- (1983) ("When an agency's decision is premised on its understanding of a specific congressional intent ... it engages in the quintessential judicial function of deciding what a statute means. In that case, the agency's interpretation, particularly to the extent it rests on factual premises within its expertise, may be influential, but it cannot bind a court.") (citations omitted).
55. Henry Monaghan has explained that a court, in deferring to the administrative agency, has not abdicated its essential judicial function. The court still places limits on the agency interpretation by applying the "arbitrary and capricious" standard when the rule has legislative effect; in fact, the court interprets the law in determining that a rule is due legislative effect. As Professor Monaghan puts it: The court's task is to fix the boundaries of delegated authority, an inquiry that includes defining the range of permissible criteria. In such an empowering arrangement, responsibility for meaning is shared between court and agency; the judicial role is to specify what the statute cannot mean, and some of what it must mean, but not all that it does mean. In this context, the court is not abdicating its constitutional duty to "say what the law is" by deferring to agency interpretations of law: it is simply applying the law as "made" by the authorized law-making entity. Indeed, it would be violating legislative supremacy by failing to defer to the interpretation of an agency to the extent that the agency had been delegated law-making authority. Monaghan, Marbury and the Administrative State, 83 COLUM. L. REv. 1, 27-28 (1983 Statutory law in itself is a source of positive law that may offer courts guidance in determining the correct mode of statutory interpretation .... "The extent to which courts should defer to agency interpretations of law is ultimately 'a function of Congress' intent on the subject as revealed in the particular statutory scheme at issue.'" The courts must, in other words, follow the legislature's "interpretative intent" [sic] as much as its substantive intent. gram necessarily requires the formulation of policy and the making of rules to fill any gap left, implicitly or explicitly, by Congress."
57
Although the Court spoke of implicit "gaps" rather than implicit grants of authority, it later cited the opinion as one that acknowledged implicit grants of authority.
58
The significance of an implicit or explicit gap in a statute was central to the Court's opinion in Chevron U.S.A. Inc. v. Natural Resources Defense Councils 9 There, after quoting the portion of Morton v. Ruiz quoted above, 6 0 the Court wrote:
If Congress has explicitly left a gap for the agency to fill, there is an express delegation of authority to the agency to elucidate a specific provision of the statute by regulation. Such legislative regulations are given controlling weight unless they are arbitrary, capricious, or manifestly contrary to the statute. Sometimes the legislative delegation to an agency on a particular question is implicit rather than explicit. In such a case, a court may not substitute its own construction of a statutory provision for a reasonable interpretation made by the administrator of an agency.
61
The juxtaposition of this language with that of Morton v. Ruiz must mean that an administrative construction controls not only when Congress has stated that there is a gap and that the agency is to fill it but also when Congress leaves an unexplained gap. In the latter case, by not speaking to the point or by speaking only ambiguously, Congress is taken to have implicitly delegated authority to the administrative agency to speak more precisely to the issue. According to the Chevron Court, review of an agency's construction of the statute it administers centers on two questions:
First, always, is the question whether Congress has directly spoken to the precise question at issue. If the intent of Congress is clear, that is the end of the matter; for the court, as well as the agency, must give effect to the unambiguously expressed intent of Congress. If, however, the court determines Congress has not directly addressed the precise question at issue, the court does not simply impose its own construction on the statute, as would be necessary in the absence of an administrative interpretation. Rather, if the statute is silent or ambiguous with respect to the specific issue, the question for the court is whether the agency's answer is based on a 
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Thus, the Court established a two-part test. 63 First, a court determines whether the intent of Congress is clear. Second, if that intent is not clear, the court must give a reasonable agency construction not simply due deference, but controlling weight.
Chevron expands the range of agency constructions enjoying legislative effect. As before, regulations promulgated pursuant to explicit delegations of authority to construe a statute receive such effect. In addition, the failure of Congress to speak clearly to the meaning of a statutory term must be deemed an implicit delegation to the agency administering the particular statute to construe the ambiguous term, and dictates that such constructions also be given legislative effect.
The Chevron Court reviewed and gave legislative effect to a rule adopted following notice and comment rulemaking. 64 The and Arrow Air follow from Chevron, the class of rules now considered to have legislative effect has certainly increased. Furthermore, the increase comes at the expense of clarity. Congress's implicit delegations of authority to an agency to construe a statute are more difficult to discern than its explicit delegations. delegation in the term "stationary source" in the Clean Air Act Amendments of 1977.69 Although that term appears unambiguous, the Court considered the statutory language and legislative history unclear-an entire plant with multiple emitters of pollution (such as smokestacks) could be deemed either a single source or as many sources as there were, say, smokestacks. 70 This was, then, an implicit delegation to construe, and the Environmental Protection Agency (EPA) was authorized to fill the gap.
Likewise, the District of Columbia Circuit 7 apparently found an implicit delegation in the phrase "closely related to banking" in the Bank Holding Act of 1956.72 The court concluded that when the standard is "of such inherent imprecision ... that a discretion of almost legislative scope was necessarily contemplated," the court's task is only to assure itself that the agency "acted reasonably, consistently and with procedural regularity in giving content to the statutory standard." 73 Despite these successful discoveries of implicit delegations, standards for the recognition of implicit delegations remain unclear. To determine the state of the law in the wake of Chevron, one must consider the factors that lead to a determination that Congress has spoken on the point at issue and, thus, for which the "judiciary isrthe final authority, '74 or, alternatively, that Congress has not spoken or has spoken only ambiguously, thereby implicitly delegating controlling authority to the agency to construe the statute reasonably.
C. Determining the Existence of Legislative Effect.
The starting point in the search for an implicit delegation of authority to construe a statute is revealed in the Chevron opinion itself. There the Court states that a court may not impose its own construction but must, instead, determine whether the agency's construction is reasonable, and if so, give it controlling weight "if the statute is silent or ambiguous To state that Congress has been silent or ambiguous regarding a particular issue is actually to assert a conclusion that there has been an implicit delegation of authority. In other words, once a court finds such a delegation, it will so signify by stating that the statute is ambiguous or silent on the contested statutory question. On the other hand, if the court has found no implicit delegation, it has become sufficiently convinced of its reading of the statute to state that no ambiguity or silence exists. Still, two (or more) meanings have been offered, so there is at least some ambiguity and silence (or at least no specific statement discoverable addressing which of the proffered meanings was intended). Of 75. Id. at 843. 76. Professor Dickerson has pointed out that the label "ambiguity" is often attached to language that is vague or overly general rather than ambiguous. See Dickerson, The Diseases of Legislative Language, 1 HARV. J. ON LEGIs. 5, 10-13 (1964). Because the opinions use the term "ambiguity," it is also the label used here. Nonetheless, the factors discussed later in this article, see infra text accompanying notes 78-100, for identifying the type of ambiguity that indicates an implicit delegation are also intended to identify the sort of vagueness or generalization that implies such a delegation.
77. See, eg., Community Nutrition Inst. v. Young, 757 F.2d 354 (D.C. Cir.), cert. granted, 106 S. Ct. 565 (1985) . There the language in question was from 21 U.S.C. § 346 (1982), a section of the Food, Drug and Cosmetics Act. That section concerned deleterious substances added to food and stated that "when such substance is ... required or cannot be ... avoided, the Secretary shall promulgate regulations limiting the quantity therein or theron to such extent as he finds necessary for the protection of public health." Id. The Food and Drug Administration (FDA) contended that "shall" should not be read to require the FDA to establish tolerances but rather to permit the agency to do so. Community Nutrition, 757 F.2d at 357. The court disagreed and found a requirement. Idl at 361.
78. See Chevron, 467 U.S. at 843 n.9 ("The judiciary is the final authority on issues of statutory construction and must reject administrative constructions which are contrary to clear congressional intent."). If an agency construction were always given controlling weight, there would no longer be any distinction between the scopes of review afforded to legislative and interpretative rules. Yet the difference in review was one reason why Congress chose not to require the notice and comment procedure for the adoption of interpretative rules while requiring it in the adoption of legislative rules. See infra note 180 and accompanying text. If the distinction has now broken down and the existence of any ambiguity at all in the language of the statute is to be taken as a grant of controlling authority to the agency to construe the language, the scheme would be out of line with this early expression of legislative intent, and the proposal for public participation suggested herein, infra text at notes 147-80, would be even more compelling.
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course, a clever enough lawyer will find ambiguity in any statute. 79 It is clear, however, that although some ambiguity and silence exist in every statute, courts will not always conclude that the statute is "silent or ambiguous with respect to the specific issue." 80 One must search for the type of ambiguity or silence that will lead a court to find an implicit delegation. There appears to be two characteristics that, when present in sufficient degree, will cause a court to discern in an ambiguity the implicit delegation of authority to construe. When either factor is particularly strong, an implicit delegation should be found. Further, when either in itself might not be sufficient, the combination of the two may indicate an implicit delegation.
The first factor proposed plays a major role in the Supreme Court's analysis in Chevron: the degree to which the ambiguity present in the statute reflects uncertainty about which of two competing policies is to carry the day. When Congress is motivated by competing policy concerns in enacting a statute, it is more likely implicitly to delegate authority to interpret the statute and thereby balance the policies than when only one policy predominates and the question is simply how the policy underlying the statute applies to the issue at hand.
81
The central role of this conflict of policy is laid out in Chevron. The Court first identifies in the legislative history two policy concerns: the allowance of reasonable economic growth and the protection of the environment. 8 2 The Court then discusses at length the respect that courts must give to an agency resolution of that policy conflict:
In these cases, the Administrator's interpretation represents a reasonable accommodation of manifestly competing interests and is entitled to deference: the regulatory scheme is technical and complex, the agency considered the matter in a detailed and reasoned fashion, and the decision involves reconciling conflicting policies. Congress intended 79 . Not all claims of ambiguity arise from clever reading, but exhaustive parsing and reading will generally uncover some ambiguity. See, eg., Fish, Working on the Chain Gang: Interpretation in the Law and in Literary Criticism, in THE POLITICS OF INTERPRETATION 271, 282-85 (W. Mitchell ed. 1983). The plausibility of the suggested ambiguity will vary from case to case, yet it is not only the totally implausible claim of ambiguity that will lead a court to substitute its own construction of the statute. Though strained (and later determined to be contrary to congressional intent), the FDA's contention in Community Nutrition Inst. v. Young, 757 F.2d 354 (D.C. Cir.), cert granted, 106 S. Ct. 565 (1985) , discussed supra note 77, that the statutory term "shall" meant "to such extent as he finds necessary for the protection of public health," was not completely implausible.
80. Chevron, 467 U.S. at 843. 81. Just as a sufficiently clever lawyer will find ambiguity in any statute, that lawyer will also be able to identify competing policies advanced by the alternative readings. But inventiveness alone should not be enough. Only where Congress has expressed its interest in both policies should an implicit delegation be found on the basis of this factor.
82. Chevron, 467 U.S. at 851.
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HeinOnline --1986 Duke L.J. 360 1986 to accommodate both interests, but did not do so itself on the level of specificity presented by this case. Perhaps that body consciously desired the Administrator to strike the balance at this level, thinking that those with great expertise and charged with responsibility for administering the provision would be in a better position to do so; perhaps it simply did not consider the question at this level; and perhaps Congress was unable to forge a coalition on either side of the question, and those on each side decided to take their chances with the scheme devised by the agency. For judicial purposes it matters not which of these things occurred. More than a half-century ago this Court declared that "where Congress has committed to the head of a department certain duties requiring the exercise of judgment and discretion, his action thereon, whether it involve questions of law or fact, will not be reviewed by the courts, unless he has exceeded his authority or this court should be of the opinion that his action was clearly wrong."... This admonition has been consistently followed by this Court whenever decision as to the meaning or reach of a statute has involved reconciling conflicting policies, and a full understanding of the force of the statutory policy in the given situation has depended upon more than ordinary knowledge respecting the matters subject to agency regulations. Thus, Shimer established that congressional delegation to an agency to resolve policy conflicts indicated that courts should accord deference to the agency resolution. This basis for deference has now reached the level of indicating an implicit delegation of authority to construe the statute and to do so with legislative effect.
Since Chevron, the role of policy conflict in uncovering an implicit delegation has been recognized by the District of Columbia Circuit, though it has not been recognized to so definitely indicate an implicit 83 86 the court of appeals reviewed regulations prescribing fees for the disposal of spent nuclear fuel. It applied Chevron to determine that the fee rule was subject to the "arbitrary and capricious" standard due a statutory construction with legislative effect and concluded: "[W]e find that the statute is ambiguous with respect to the specific method of calculating the onetime fee, and that DOE's rule 'represents a reasonable accommodation of conflicting policies' served by the Act." ' 87 The court also found that the accommodation was not one that Congress would not have sanctioned and that DOE had fully and fairly considered the issue. 88 The court in General Electric Uranium, while recognizing a role for a conflict of policy, apparently treated the presence of ambiguity and the presence of a policy conflict as independent factors leading to the same conclusion: that an implicit delegation of authority to construe the statute had taken place. The two factors taken together do lead to such a conclusion, but the analysis should not depend on the concurrence of independent factors. Rather, the analysis should involve two steps. In the first, the court should determine the existence of ambiguity. Once ambiguity is found, in the second step the court should decide whether the ambiguity is the sort that indicates an implicit delegation to the agency to construe the statute. Since the General Electric Uranium court concluded that the ambiguity reflected a conflict of policy, the court could have concluded that there had been an implicit delegation.
The second factor proposed is the degree to which the term or phrase in which ambiguity occurs is technical or otherwise indicates the need for expertise in resolving the ambiguity. The need for agency expertise in interpreting a statutory term is, of course, a well-established factor in determining the degree of deference due an agency interpretative rule. 
there has been an implicit delegation of authority to construe that warrants invoking the "arbitrary and capricious" standard and according the construction not mere deference, but controlling, legislative effect.
When Congress has used technical terms or phrases or ones otherwise requiring expertise in their construction, Congress may not have clearly understood the terms nor, correspondingly, intended a specific construction of them. 90 When Congress lacked a clear understanding of a term or chose not to resolve technical ambiguity, it is unlikely that Congress intended that a court-like Congress, composed of laymenprovide the precise meaning it was unable or unwilling to supply. On the contrary, it is more likely that the Congress intended an agency with special expertise to supply the necessary clarification. Hence, through the use of a technical term, Congress may have implied that the administrative agency is to have the authority to interpret that term.
Similarly, Congress may by adopting an imprecise standard imply that the special expertise of an administrative agency must be used to apply it. 91 When Congress has attempted to be precise in enunciating the standard and the standard is not so technical that it requires expertise in application, Congress may have implicitly deemed the courts competent to interpret the standard. Although there might still be factors counselling deference to an agency's interpretation, there would not be an implicit delegation, pursuant to which the court, under Chevron, would have to give controlling weight to the agency construction, reviewing it only under the "arbitrary and capricious" standard. On the other hand, when Congress has spoken with less precision and applying the standard calls for expertise, it is unlikely that Congress intended courts to supply the missing precision. There appears to be an implied grant to the agency involved to determine when the standard applies. 92 illustrates the role of this factor. There the court considered the standard "closely related to banking" in the Bank Holding Company Act of 1956. 93 The court concluded that "attempting to exercise close and necessarily inexpert supervision of [the Board's] judgments... would be particularly inappropriate under a governing statute such as this one, which commits it to the Board to apply a standard of such inherent imprecision... that a discretion of almost legislative scope was necessarily contemplated. ' 94 Although the language of the standard is not overly technical, it seems significant that Congress chose not to spell it out in greater detail. After all, Congress was certainly as capable as the courts of providing a more exact standard, and yet it chose the imprecision of "closely related to banking." One may reasonably conclude that Congress intended that the expert agency determine what activities were sufficiently closely related to banking to come within the scope of the statute. Thus, there was an implicit delegation of authority to the agency to construe the statute.
Association of Data Processing Service Organizations v. Board of Governors
Other cases uncovering an implicit delegation have not considered the degree to which the ambiguity results from a technical term or indicates deference to technical expertise as important a factor as did the Data Processing court. The Chevron Court, however, noted in its analysis that the EPA had interpreted the regulation "in the context of implementing policy decisions in a technical and complex arena" 95 and that the regulatory scheme was "technical and complex." ' 96 Thus, although the Court focused on the choice between conflicting policies, it paid some attention to the need for agency expertise. Furthermore, in invoking the Chevron approach the General Electric Uranium court did not refer to the need for technical expertise, but the complexity of the statutory context in that case would, under the proposed analysis, support such a reference. 97 It should be stressed that the two factors suggested may be treated in combination. Although the cases already discussed apparently depended on only one factor, both may be important in a single case. In 92. 745 F.2d 677 (D.C. Cir. 1984 Montana v. Clark, 98 both factors were considered. The challenged regulations governed the distribution of surface mining reclamation funds. Under the regulations, monies for reclaiming "Indian land" outside reservations would be paid to the tribe, not the state; the statute, however, only called for payment to the tribe for reclamation of land in "Indian reservations." The court took into account both technical ambiguity and policy conflict. Considering potential technical ambiguity, the court determined that the construction "required no technical or specialized expertise." 99 Turning to potential policy conflict, however, the court noted conflicting congressional intentions about the locus of regulatory and administrative authority over surface mining and reclamation. The court stated, "The Secretary's commendable effort to reconcile the often starkly contradictory commands of the Act is both reasonable and consistent with the general intent of Congress."' I Citing Chevron, ' 0 and balancing these two factors in light of its own reading of the statute, the court granted deference to the agency construction.
While depending on Chevron for its reasoning, the court's analysis in Montana v. Clark conflicts with the Chevron approach discussed here. The court cited Chevron to support granting deference to an agency interpretation, which is not an uncommon use of Chevron.' 0 2 Nonetheless, Chevron held that when there is an implicit delegation of authority to construe, the agency construction is to be reviewed under the "arbitrary and capricious" standard, which goes beyond deference, and even beyond great deference.1 0 3 When Chevron applies, "a court may not substitute its own construction of a statutory provision for a reasonable interpretation made by the administrator of an agency."' 4 In contrast, when a court grants deference, it is asserting its primary authority to say what the law is but chosing in its discretion to defer in varying degrees to the agency view.' 0 5 Thus, when an explicit or implicit delegation occurs, the law according to Chevron is that the agency has primary authority to construe the statute, 0 6 and the court has authority only to provide a very 98 limited review, determining only whether the agency was within its authority and did not act arbitrarily or capriciously.
While it is clear that Chevron stands for more than simply a grant of deference, it is not clear that the case is always properly applied. In Montana v. Clark the two factors that have been discussed conflicted. 107 Since a court could reasonably conclude from this conflict that no implicit delegation occurred, it could properly grant the agency's interpretation mere deference rather than controlling weight. But if this is what the Montana court did, Chevron was not the most appropriate authority. 108 General Motors Corp. v. Ruckelshaus 10 9 presents a similar problem. The court expressly invoked Chevron and stated that the agency interpretation must merely be found to be sufficiently reasonable for it to be accepted by a reviewing court. 1 10 Yet, in a later footnote responding to the dissent, the court slipped into a discussion about when courts should grant special deference to agency interpretations. 1 1 As has been argued, factors counselling deference may also play a role in identifying an implicit delegation, 112 but here the court had already found that Chevron applied. Once the court held that it could "not simply impose its own construction on the statute," '1 3 no further discussion of deference was warranted.
The structure of the Chevron opinion may explain this confusion, Well after the opinion established that controlling weight is due an elucidation pursuant to a delegation and recognized that the delegation conferring this controlling weight may be implicit,' 1 4 the Chevron Court stated: "[T]he Administrator's interpretation represents a reasonable accommodation of manifestly competing interests and is entitled to deference . . .. 115 Again, the interpretation did not need any deference; it already had controlling weight.' 16 1985) . Chevron was cited with a "see also" signal for the proposition that the view of an agency charged with the administration of a statute is due considerable deference and must be sustained if sufficiently rational. Id. at 1108, Since the Chemical Manufacturers court granted deference, not legislative effect, to the interpretation, and since the citation to Chevron was not in the strongest form, there may actually be no conflict with the approach argued for here.
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Francis." 7 The only remaining difficulty should be in determining whether there has been such an implicit delegation, and the factors presented here are meant to provide some direction for that analysis.
II. PUBLIC PARTICIPATION IN THE ADOPTION OF INTERPRETATIVE
RULES ENJOYING LEGISLATIVE EFFECT
The range of interpretative rules to be given legislative effect has grown over the past several years. If courts do not apply the limitations discussed above in determining the sort of ambiguity that indicates implicit delegation, they are likely to find that many if not most interpretative rulings should have legislative effect. But even if courts do observe these limitations, the proportion of interpretative rules given legislative effect is likely to grow. In an atmosphere of deregulation, those regulations that are issued are more likely to involve technical matters n 1 8 requiring agency expertise, thus signaling implicit delegation of authority to the agency to construe statutory terms." however, no longer receive plenary court review. 123 The role that had been served by postpromulgation review must now be served by preadoption public participation.
A. Earlier Consideration of Public Participation in the Adoption of
Interpretative Rules.
The wisdom of the general exemption of interpretative rules from the notice and comment procedures of the Administrative Procedure Act has not been unquestioned. Indeed, an attempt was made in 1965 to amend the Act by eliminating the exemptions for interpretative rules and general statements of policy.1 24 That attempt failed, and the hearing testimony of Professor Davis may offer the best explanation, and certainly offers a significant justification, for its failure. Indeed.... one of the major failings of most agencies is reluctance to clarify the law they administer.... [E]verything should be done that can be done to encourage agencies to move toward earlier clarification. Two of the main methods for such earlier clarification are interpretative rules and general statements of policy.... The present draft, if adopted, will discourage agencies from issuing either interpretative rules or general statements of policy.
Even though I prefer party participation, I do not want to pay the price in terms of discouraging more frequent use by the agencies of interpretative rules and general statements of policy. Therefore I favor ing to the definitional scheme of the Attorney General's Manual, "interpretative." All of them are also legislative or substantive, however, because they are issued pursuant to statutory authority. See supra notes 20-27 and accompanying text. The label used here signifies that, while these rules have been granted legislative effect, the courts have not required any procedure beyond that necessary for the promulgation of interpretative rules.
123. It may, of course, be argued that interpretative rules never received true plenary review under the Administrative Procedure Act. As early as 1944, in Skidmore v. Swift & Co., 323 U.S. 134 (1944), the Court had granted deference to agency constructions of statutes that the agency administered. See supra text at note 45. Whether or not review of interpretative rules is properly characterized as plenary, however, it was certainly more strict than the review that is afforded interpretative rules with legislative effect under the "arbitrary and capricious" standard. (1982) (granting an exemption from notice and comment procedures "when the agency for good cause finds (and incorporates the finding and a brief statement of reasons therefor in the rules issued) that notice and public procedure thereon are impracticable, unnecessary, or contrary to the public interest").
133. Bonfield, supra note 127, at 119. 134. Bonfield cites as the most important benefits the chance to elicit information from those best suited to offer it to aid intelligent rulemaking, the opportunity for the public to defend itself against proposed detrimental rules, and the likelihood that persons who have had a chance to participate in the making of a rule will be less inclined to attempt to sabotage the operation of the rule than persons who lacked an opportunity to participate. See id. at 104.
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DUKE LAW JOURNAL concluded that the "exemptions for interpretative rules and general statements of policy are probably justified." 1 35 In a more recent effort, Michael Asimow also considered the wisdom of dropping the exemption for interpretative rules and general policy statements. 1 36 He, too, found value in public participation:
Public participation is no less necessary in the formulation of interpretive rules and policy statements than in legislative rulemaking. The agency is as much in need of information when it interprets its law or regulations, or when it formulates guidelines for exercising its discretion, as it is when it imposes binding norms on the public....
[T]he impact of many interpretations or policy statements can be as great as that of legislative rules. And the democratic values of public participation are as well served by requiring preadoption procedures in the formulation of nonlegislative rules as in the adoption of legislative rules.
137
Nonetheless, he did not advocate the elimination of the exemption, finding the costs of elimination too great. 1 38 Instead, he proposed that Congress amend the Administrative Procedure Act to require postadoption notice and comment for interpretative rules and policy statements.
39
Charles Koch offered an alternative scheme of increased procedural requirements.
14 0 He, too, recognized difficulties in eliminating the exemption or in relying on the "good cause" exemption. 1 4 ' He suggested "the evolution of a broad range of abbreviated public procedures through judicial review of agencies' promulgation procedures to ensure that the choice of procedures comports with basic notions of fairness and does not abuse the agencies' discretion."' ' 144. See Koch, supra note 140, at 1058-59 ("Several cases have suggested that the APA notice and comment procedures for legislative rules constitute only a minimum standard upon which a court can require further particularized procedures. In the area of interpretative rules and general statements of policy, where the APA requires no public procedures, a judicial examination of the desirability of additional procedures would be appropriate,") (footnote omitted).
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46
B. Public Participation Limited to Interpretative Rules With
Legislative Effect.
The proposal to be presented here is somewhat more modest. This article does not concern interpretative rules and policy statements in general. Rather, it focuses on interpretative rules given legislative effect, and the proposal may be restricted to that subset of rules. These are the sort for which additional preadoption procedures are most needed.
In addition to the factors already suggested that support imposition of notice and comment procedures in the adoption of all interpretative rules, 1 47 the legislative history of the Administrative Procedure Act supplies a reason why interpretative rules with legislative effect should, in particular, be adopted only after notice and comment. The Senate Judiciary Committee print 1 4 8 for the seventy-ninth Congress's enactment of the Administrative Procedure Act gives as one reason for exempting interpretative rules from notice and comment procedure that " 'interpretative' rules-as merely interpretations of statutory provisions-are subject to plenary judicial review, whereas 'substantive' rules involve a maximum of administrative discretion."'1 4 9 Now, however, certain interpretative rules-those with legislative effect-no longer receive plenary judicial review. 1 50 For those rules, therefore, one important rationale for the exemption from notice and comment is no longer valid.
In response, one might consider eliminating the exemption for those interpretative rules that enjoy legislative effect, but such an approach creates several problems. First, in many instances the agency cannot know that its interpretative rule will have legislative effect until a court has examined the relevant statutes to determine whether there has been an explicit or implicit delegation of the authority to construe. This ap-145. Vermont Yankee, 435 U.S. at 542-49 (administrative agencies are free from judicial interference to fashion their own rules of procedure; courts may not require that they follow procedures in addition to those prescribed in the APA); cf infra notes 181-211 (discussing whether proposal made in this article could be judicially implemented consistent with Vermont Yankee).
146. Because Koch supported a particularized approach, drafting a statute requiring just the right amount of participation might well have been difficult.
147. See supra note 134 and text accompanying note 137. 148. SENATE JUDICIARY COMMITTEE PRINT, supra note 121, at 11. 149. Id. at 18; see also infra note 180 (quoting similar statement by Sen. McCarren). But see supra note 123 (discussing the possibility that interpretative rules have not traditionally been subject to plenary judicial review).
150. See supra notes 48-117 and accompanying text.
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HeinOnline --1986 Duke L.J. 371 1986 proach, then, causes the same sort of uncertainty that Professor Bonfield objected to in proposals to eliminate the general exemption and force reliance on the good cause exemption. 151 It forces an agency to predict whether a court will give its rule legislative effect. If the agency incorrectly decides that its rule would enjoy legislative effect, it has wasted its resources in notice and comment proceedings for a rule that, in any case, will enjoy only the deference due purely interpretative rules. 15 2 If, on the other hand, the agency incorrectly decides that its rule does not have legislative effect and adopts the rule without notice and comment, the rule is arguably invalid under an approach that eliminates the exemption for interpretative rules with legislative effect.
153
In some instances, of course, the agency can know that its interpretative rules will be found to have legislative effect.' 5 4 But even then the elimination of the exemption for all such rules raises problems. The problems, in fact, are the same ones that make the elimination of the exemption for all interpretative rules unwise. Davis 1 55 and Bonfield 5 6 both argue that requiring preadoption notice and comment for interpretative rules could lead agencies to refuse to adopt such rules and to operate instead under secret interpretations of the statutes. Under this more limited exemption under discussion, the reluctance attends only the adoption of rules that enjoy legislative effect, but the ill effect of the rule is qualitatively, if not quantitatively, the same. Likewise, Professor Bonfield's other objections to the elimination of the general exemption for interpretative rules 157 also apply to the elimination of the exemption for interpretative rules enjoying legislative effect. Even when an agency knows that its interpretations enjoy legislative effect, questions will regularly arise about the proper construction of the statutes or regulations administered. 153. The proposal under discussion requires notice and comment procedures for any rule enjoying legislative effect. Under this proposal, if a court determined that the adopted rule should enjoy legislative effect, it might invalidate the rule because the agency did not follow required procedure. Rather than finding invalidity, the court might grant the rule the deference due purely interpretative rules, with the same result that obtains under the proposal yet to be presented. Still, the other problems inherent in the proposal under discussion argue for its rejection, see infra notes 155-63 and accompanying text.
154. In certain instances the courts have already determined that agency regulations enjoy legislative effect. See, eg., cases cited supra note 53. 158. Not all of the "literally hundreds" of interpretations per month that caused Professor Bonfield concern about agencies' workload, see Bonfield, supra note 130 at 118, enjoy legislative effect and would thus require notice and comment according to the proposal under discussion. Surely a
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HeinOnline --1986 Duke L.J. 372 1986 tails notice and comment procedures, the work of the agency will be substantially delayed, and the cost of these necessary interpretations greatly increased. These costs are particularly unwarranted when little public interest or potential for significant public contribution exists, which will surely often be the case. 159 Of course, the good cause exemptions might still be available, 160 but the uncertainty about their applicability that led Bonfield to reject them as a solution 16 1 obtains even under this more limited elimination of the exemption.
Professor Bonfield's analysis called for balancing the problems he catalogued against the benefits of public participation. 162 For him, that balance appeared to favor retaining the exemption. 1 63 If the exemption is eliminated only for rules enjoying legislative effect, as the magnitude of each problem lessens (since only a portion of the interpretative rules are affected), the benefits are proportionately reduced. Since the benefit of public participation will accrue only to precisely those rules that also continue to raise the problems Bonfield discussed, the balance remains the same under this limited elimination of the exemption as under the general one, and thus the limited elimination approach should be rejected.
There is, however, an alternative proposal under which the benefits accrue without causing the problems that result from the general elimination of the exemption. The agency should elect whether it wishes its interpretative rule to enjoy legislative effect. If the agency so chooses, then it must follow the procedures required of legislative rules. If the agency does not want its interpretative rule to have legislative effect, the procedures used in adopting interpretative rules will suffice.
Under this proposal, as under the rejected proposal, the agency may mistake the eligibility of its rule for legislative effect; however, the problems that result from such a mistake will be smaller. If the courts later disagree with the agency's belief that its rule should have controlling authority, resources will still have been wasted in providing for notice and comment when a rule has only the deferential effect of a purely interpretative rule. Under the proposal to eliminate the exemption for interpretative rules with legislative effect, however, the agency must prosignificant number would, though, and the proportion might well grow as the law in this area evolves, see supra note 118 and accompanying text.
159. See Bonfield, supra note 127, at 118. Bonfield was writing of interpretative rules in general, but even when the agency's construction has legislative effect, not all agency constructions will be of monumental importance.
160. See 5 U.S.C. § 553(b)(3)(B) (1982) .
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vide for notice and comment whenever it believes a rule would enjoy such effect; 164 under the alternative proposed the agency is not so constrained. In addition to believing that the interpretative rule is due legislative effect, the agency must intend that the rule have such effect before it will be required to follow notice and comment procedures. The agencies will thus have an incentive to expend what might turn out to be wasted time and effort only when their construction of a statute or regulation is so questionable that it might not be upheld under the standard of review due a purely interpretative rule, for only in such cases will the agency need to ensure that its interpretation is given legislative effect. Thus, agency resources will certainly be wasted less frequently than under the proposal to eliminate the exemption for all interpretative rules with legislative effect. Alternatively, the agency may mistakenly believe that its proposed rule does not merit legislative effect when, in fact, the courts would find otherwise. In that case, under this proposal, the agency will not provide notice and an opportunity for comment, and it is not required to do so even though its interpretative rule could enjoy legislative effect anyway. 165 Notice and comment procedures will be required only when the agency also intends legislative effect. The result is a valid rule that enjoys only the effect given a purely interpretative rule. The only cost to the agency is that it has promulgated a rule enjoying less controlling effect than it would have enjoyed if the agency had correctly interpreted the law and decided to follow notice and comment procedures. If the issue is sufficiently important to the agency, it may test the status due its rule by adopting it after notice and comment and arguing to the court that the rule is due controlling weight.
Nothing in the proposal prevents the agency from taking these two bites at the apple. If an agency adopts a construction without employing notice and comment, and the courts overturn the construction under a deference standard of review, 1 66 the agency can adopt the same interpretation after notice and comment, and test its interpretation in the courts under the "arbitrary and capricious" standard. This does not mean that an agency is overruling the courts. The first court decision recognizes that the law gives the agency the authority to construe the statute, but only after the proper procedure. Since the procedure has not been fol-164. The rejected proposal required notice and comment whenever the interpretative rule was in fact due legislative effect. In other words, cases in which the agency had explicit or implicit authority to construe the statute in question, the proposal required notice and comment whether or not the agency intended that its rule be given such weight.
165. Under this proposal the agency merely has the option to obtain the effect for which the rule is eligible by instituting notice and comment procedures.
166. See supra note 34 and accompanying text.
HeinOnline --1986 Duke L.J. 374 1986 lowed and the rule does not stand under the deference standard, the rule is invalid. Once the proper procedure is followed, however, the second court must give controlling effect to the agency's interpretation of the disputed language as long as the agency determination is not arbitrary or capricious. 167 To uphold the rule following notice and comment, the agency need not prove-and the second court need not find-that the first court erred in its determination of whose view controls. The second court can uphold the rule in spite of disagreement between the agency and the first court and, perhaps, between the second court and the first court over the correct construction of the statute. In the absence of notice and comment before adoption, the first court may have been entitled to substitute its judgment. 1 68 When notice and comment precede adoption, the court can no longer do so. Here, too, there will be areas in which the agency knows the extent of its authority to construe, 169 and in those areas costly mistakes do not occur. More importantly, this approach avoids the costs associated with the general elimination of the exemption and with the elimination of the exemption for interpretative rules having legislative effect. The first problem, discussed by both Davis 1 7 0 and Bonfield, 17 1 was the possibility that agencies would avoid issuing interpretative rules if notice and comment procedures were required. This proposal, however, contains no such requirement. If the agency does not wish to establish legislative effect for its construction, it will issue interpretations as it always has, and the interpretations will have as much validity as any other purely interpretative rules. Since publishing interpretations entails no added difficulty, the agency has no incentive to keep secret its view of the statutes and regulations it administers. 172. The situation described in the text highlights the importance of allowing the agency two bites at the apple. See supra notes 166-68 and accompanying text. If an agency interpretation promulgated without notice and comment were invalidated under the deference standard and the agency was then not allowed to promulgate the rule again after notice and comment so as to obtain the protection of the "arbitrary and capricious" standard, the agency might choose to protect its future option to receive the higher level of protection by not issuing an interpretation in the first place. That is, rather than electing to issue a rule to be treated as purely interpretative as opposed to making the effort to obtain legislative effect, the agency might elect to keep its interpretation secret to preserve the later opportunity to obtain legislative effect. That is not to say that there is no cost to the proposal offered. Clearly, each rule for which public participation is allowed consumes more agency time and resources than are currently necessary to adopt an interpretative rule. These costs, however, must be balanced against the well-recognized value of public participation. 177 Another advantage of 173. See supra note 130. 174. See supra note 158. 175. When the agency's construction will clearly survive judicial review under the deference standard for purely interpretative rules, there is no reason to make the effort required to obtain the greater protection of the "arbitrary and capricious" standard.
176. The situation described in the text further illustrates the importance of permitting an agency whose interpretative rule has not survived judicial review under a deference standard to represent the rule for review under the "arbitrary and capricious" standard following notice and comment rulemaking. Cf supra note 172. Judicial challenge is possible even when the agency is most convinced of the legislative effect due its rule. If the agency cannot repromulgate after notice and comment, the agency may feel compelled to protect itself by following the additional procedure even for issues that generate little public interest or likelihood of significant public contribution.
177. See supra note 134 and text accompanying note 137; see also SENATE JUDICIARY COMMIT-TEE PRINT, supra note 121, at 20 ("[Public] participation.., in the rule-making process is essential in order to permit administrative agencies to inform themselves and to afford safeguards to private interests."); ADMINISTRATIVE CONFERENCE OF THE UNITED STATES, 1971-72 REPORT, Recommendation 28, at 59 (1972) ("Agency decisionmaking benefits from the additional perspectives provided by informed public participating."); Cramton, The Why, Where and How of Broadened Public Participation in the Administrative Process, 60 GEO. L.J. 525, 528, 530 (1972) ("Broadened public participation in the administrative process is necessary and desirable in order to provide an expanded set of ideas, rewards, and incentives for regulators ... [and] will lead to wiser and more informed decisions.") (footnote omitted); Gellhorn, Public Participation in Administrative Proceedings, 81 YALE L.J. 359, 361 (1972) ("There are a number of potential social advantages to public participation in administrative hearings. Public intervention can provide agencies with another dimension useful in assuring responsive and responsible decisions; it can serve as a safety valve allowing interested persons and groups to express their views before policies are announced and implemented; [and] it can ease the enforcement of administrative programs relying on public cooperation .... ); McLachlan, Democratizing the Administrative Process: Toward Increased Responsiveness, 13 ARIZ. L. REv. 835, 851 (1972) ("The merits of citizen participation in the decision-making processes of government are obvious. Such participation exemplifies the role of government in a democratic society and provides an adequate vehicle for the resolution of conflict and diversity. It gives the citizen an investment, indeed a right, to partake in the affairs of his government and supplies a means through which he may effectuate control over his own affairs and those of the society in which he lives. Participation by the public is an indication of both interest in government and an act of con-this proposal is that the agency itself must balance the cost against the importance of the rule's being afforded legislative effect. Presumably, the agency's view of the importance of the rule reflects the importance of allowing public participation in the adoption of the specific rule. Thus, increased adoption costs will accrue only in those cases in which the rule is particularly important to the agency, and, correspondingly, in which participation is particularly important to the public.
The election proposal not only avoids the problems inherent in the elimination of the exemption for interpretative rules in general or the more limited elimination for those rules having legislative effect; it has the additional advantage of restoring the original balance1 7 8 between public comment and judicial review. Legislative rules require public participation, unless good cause requires otherwise. 179 The Administrative Procedure Act did not compel agencies to involve the public in formulation of interpretative rules because, in the view held at that time, "'interpretative' rules-as merely interpretations of statutory provisions-are subject to plenary judicial review."' 80 There are now rules, however, that escape both public participation and plenary review. That result is clearly at odds with the scheme envisioned by the Administrative Procedure Act and should therefore be remedied. The election proposal effects such a remedy by requiring the agency planning to promulgate interpretative rules that are eligible for legislative effect to choose either to provide public participation or to face the possibility of plenary review.
C. Implementing the Proposal
The question remains how the election proposal could be implemented. Congress could, of course, adopt the proposal as an amendment sent to the decisions of that government. It further insures that the government will receive adequate information.").
While the sources cited above do not directly address public participation in the adoption of interpretative rules, they do point out the value of public participation in general. Furthermore, it was not a difference in the value of public participation in each that led to the difference in the procedures required for the adoption of legislative rules and for interpretative rules. Rather, it was the fact that interpretative rules would receive plenary judicial review that justified their adoption without notice and comment. See infra note 180 and accompanying text. Presumably, the values inherent in public participation would still attach to the adoption of interpretative rules, and in the case of interpretative rules with legislative effect, the need would not be obviated by the availability of plenary judicial review.
178. As of now, a year and a half later, the initial response of the legal community to the Vermont Yankee opinion is known, especially the response of the lower courts. Would words of condemnation be changed if they could be rewritten to speak as of now?
The answer is no, but the answer is not free from doubt. And the doubt is whether the words should be even stronger, not whether they should be weakened. Davis, supra note 183, at 17 (discussing the language quoted in the text).
but reviewing courts are generally not free to impose them if the agencies have not chosen to grant them. 186 This dictum appears to "resoundingly reject[ ] the notion that courts can require rulemaking procedures other than those specified in the APA."' 8 7 Since the Act does not require a notice and comment procedure for the adoption of interpretative rules, the proposal may run afoul of Vermont Yankee if it is implemented by the courts rather than by
Congress.
There are, however, several avenues around the problems raised by the Vermont Yankee dictum. Davis suggests that the "broad language may properly be narrowed to the specific problem [the Vermont Yankee Court] apparently had in mind," 188 namely, that full-blown adjudicatory hearings would become required for the adoption of any rule. 8 9 While there does not appear to be any clear trend to limit Vermont Yankee so strongly, neither is the dictum being applied in all the situations in which it could be. 190 For example, the "substantial impact" test presents a doctrine that appears to be within the broad embrace of Vermont Yankee's dictum but continues to enjoy an unstable existence in lower federal courts. 191 Yankee. If the rule is interpretative, the express terms of section 553 of the APA exempt it from the notice and comment requirements of that provision. To require notice and comment, even after finding substantial impact, is to require procedure beyond that specified in the Act.
Although the substantial impact test requires procedures in addition to those specified in the APA and hence is contrary to the dictum in Vermont Yankee, there appears to be confusion in the lower courts about its continued viability. Views differ among the circuits, 96 and even within the District of Columbia Circuit there appears to be contradictory opinions. 197 While recognizing the problem, Davis advises that "courts should probably go on assuming that when they find that justice so re-quires they may properly hold that a particular intepretative rule having substantial impact is invalid unless issued after procedure of notice and comments." 198 Davis's view does not seem consistent with the scheme of the APA or with the Supreme Court's sense of that scheme. The substantial impact test applies to the interpretative rules expressly exempted from the Act's notice and comment procedures. As the Court explained in Chrysler Corp. v. Brown, 1 99 "the APA is 'a formula upon which opposing social and political forces have come to rest,' "200 and "[c]ourts upset that balance when they override informed choice of procedures and impose obligations not required by the APA. ' 2 0 ' As part of this formula, Congress has already struck the balance with respect to interpretative rules, whatever their impact. The courts should maintain that balance.
Fortunately, one need not adopt Davis's view to argue that the proposal made here could be judicially imposed. 20 2 Instead, one begins by recognizing that in enacting the APA Congress did not strike a balance with respect to interpretative rules with legislative effect because it did not contemplate the existence of such rules. Interpretative rules with legislative effect are a creation of the judiciary, derived from the courts' interpretations of various statutes as delegating authority to construe statutory terms. 203 Those statutes also do not specify what procedure agencies should follow in promulgating rules pursuant to the authority delegated. Since neither the APA nor the statutes that delegate authority express how Congress wishes the balance to be struck in the case of interpretative rules with legislative effect, courts upset no balance and override no informed choice of Congress in prescribing procedures for this judicially created 2°4 class of rules. 201. Id. at 313. 202. Of course, if the Davis view were to prevail, and notice and comment procedure could be required of interpretative rules having a substantial impact, this would add further weight to the argument for a notice and comment requirement for interpretative rules with legislative effect. For one thing, the Vermont Yankee dictum would have been substantially limited and would not present the problem it now does. Secondly, the fact that the agency interpretation in such a rule is given legislative effect and avoids plenary review might itself be viewed as constituting substantial impact.
203. See supra notes 48-74 and accompanying text. 204. Congress, of course, played a role in passing the legislation found to delegate the authority to construe. Congress did not, however, expressly recognize a new class of rule. The judiciary has set these rules aside as a new class that are interpretative insofar as they construe statutory terms, but see infra notes 207-11 and accompanying text, but not interpretative insofar as they are exercises of delegated authority, see supra text accompanying note 20, and are not subject to plenary judicial review, see supra note 180 and accompanying text.
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HeinOnline --1986 Duke L.J. 381 1986 DUKE LAW JOURNAL [Vol. 1986:346 One might avoid even the need to make this argument, however. Perhaps the best approach is to realize that interpretative rules with legislative effect 206 are, in fact, legislative rules. Classifying these rules as legislative comports with Davis's view of the distinction: "A legislative rule is the product of an exercise of delegated legislative power to make law through rules. An interpretative rule is any rule an agency issues without exercising delegated legislative power to make law through rules." 20 7 Classifying these rules in terms of the source of authority on which they are based and the effect given them by courts also appears to be what Congress had in mind in exempting interpretative rules from section 553 because it believed them subject to plenary judicial review. 20 8 Thus, a rule is not interpretative because it interprets, but instead because it is not made pursuant to delegated authority and hence does not enjoy controlling effect. 20 9 The courts have already found that interpretative rules with legislative effect are promulgated pursuant to delegated authority to make law through rules. 2 10 Therefore, they should take the next step and recognize that this characteristic makes this class of rules legislative and subject to the notice and comment requirements of section 553. In other words, these rules should be deemed legislative when the agency chooses to exercise its delegated authority and promulgate a rule with legislative effect, and when it so chooses, it must also provide for public participation.
III. CONCLUSION
Interpretative rules with legislative effect are an important class of administrative rules whose importance is likely to grow. The importance of the class and the controlling effect given to rules in this class require that the rules be promulgated only following public participation. The administrative agency should be put to the election whether to obtain legislative effect by providing for notice and comment or to forego this effect and adopt the rule without notice and comment. The election approach avoids the problems that have led commentators to argue that public participation should not be required of interpretative rules in general; it also restores the traditional balance in which all rules are subject to either public participation or plenary review. Furthermore, courts may impose the requirement of public participation under one of two theories: by invoking the novelty and judicial origin of this class of rules to justify judicial determination of the proper APA promulgation procedures, or by recognizing that these rules are actually legislative rules in interpretative clothing.
promulgated without notice and comment), cert. denied, 105 S. Ct. 2153 Ct. (1985 , might be viewed as contrary to the position taken here. That court's similar analysis in Arrow Air, Inc. v. Dole, 784 F.2d 1118 (D.C. Cir. 1986), seems even more clearly contrary. See id. at 1126 (where two reasonable interpretations of statute are possible, agency's view "must" prevail, citing Chevron, 467 U.S. at 843-44). The analysis of these two cases may also, however, be explained in a noncontradictory manner. See supra note 50.
The presence or absence of notice and comment does not appear to have played a role in the reasoning in the other cases cited in tracing the development of legislative effect for interpretative rules. In Chevron, the Court cited the Federal Register publication of the regulations under consideration; that publication indicated that comments had been received by the agency. See Chevron, 467 U.S. at 841 (citing 46 Fed. Reg. 50,766 (1981)). The provision of notice and comment is not, however, mentioned as the justification for a grant of legislative effect, and there is no indication that had there not been notice and comment there would have been no legislative effect.
In Morton v. Ruiz, 415 U.S. 199 (1974), while discussing internal agency procedures rather than APA requirements, the Court noted with regard to the regulation at issue that "at oral argument the Government conceded that for this to be a 'real legislative rule,' itself endowed with the force of law, it should be published in the Federal Register." Id. at 235. Thus, the government may not have been willing to go as far as is proposed here, since its position required only publication rather than notice and comment.
